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I. INTRODUCTION AND IDENTITY AND INTEREST 
OF AMICUS CURIAE 

The Washington Cities Insurance Authority and the Washington 

County Risk Pools (jointly the Risk Pools) are two large local government 

self-insurance pools. The Risk Pools jointly file tl1is Amicus Brief 

because this Court's decision interpreting the special statutory im1mmity 

for State offender programs will affect the misdemeanor offender 

oversight pro grams established by local governments and their courts 

(municipal and district). These local programs monitor pre-trial release, 

probation, and post-custody condition compliance for persons accused or 

convicted of common harmful behaviors such as dmnk driving, domestic 

violence, and assault. The Legislature enacted the same special statutory 

immunity for local offender programs that it earlier enacted for State 

offender programs. 

If the statutory immunity is applied in fue narrow manner 

suggested by the Court of Appeals, offender monitoring programs will not 

be viable for local governments and courts. Local government offender 

programs attempt to oversee difficult populations prone to dangerous 

behaviors, but these programs have limited staff and funding. Even fue 

best offender monitoring programs have an inherently high risk of 

producing the catastrophic injury claims typical of litigation contending 
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government is liable for crime. If liability exposure is not contained as the 

Legislature intended, local governments' ability to provide these public 

services is jeopardized. 

Local govenunent offender programs are discretionary and not 

mandated by statute. Thus, the risk management and insurance principles 

underlying local government risk pools dictate that local govenunents 

forgo non-mandatory programs with extraordinarily high risks of huge 

claims. 

State and local govermnent liability for crime by released 

offenders presents a major policy conundrum. This Court and the Court of 

Appeals, in earlier released offender cases, urged the Legislature to 

resolve this conundrum. In response, the Legislature crafted a special 

limited immunity for released offender claims. This special statutory 

im1mmity allows claims in egregious cases of government inaction when 

providing offender oversight, but disallows claims if the govenu11ent 

provided some oversight and the contention is simply that the government 

could have done something more or different. Unfortunately, the Court of 

Appeals decision in this case undoes the balance struck by the Legislature 

in resolving the conundrum created by govenunent liability for released 

offender crimes. 

2 



II. STATEMENT OF THE CASE 

On October 15, 2012, the Washington State Deparhnent of 

Corrections (DOC) initiated "community custody" of Scottye Miller upon 

his release from confinement for 2010 and 2012 King County Superior 

Court misdemeanor domestic violence convictions. CP 80-82, 84-91, 93-

95, 97-99. DOC oversees superior comi misdemeanants unless a cmmty 

agrees to perform the task. See RCW 9.95.204(1), et seq. Community 

custody is a post-release period during which DOC places controls on 

offenders' movements and activities. RCW 9.94A.030(5). The controls 

are implemented through "conditions" of release imposed by the court, 

statute, or DOC within the discretion allowed by statute. See RCW 

9.94A.704. In Miller's case his community custody conditions were: 

(I) no use of alcohol, illegal substances, or controlled substances without 

prescription; (2) urine analysis or other testing to verify compliance with 

the first condition; (3) reporting as directed; and ( 4) pay court ordered 

legal financial obligations. CP 80-99. 

Miller murdered his girlfriend, Ms. Patricelli, while DOC was 

monitoring his compliance with these release conditions. In the fifteen 

days of Miller's community custody before the murder, the assigned 

Comm1mity Corrections Officer (CCO) took the following actions related 

to Miller's connnunity custody: 
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1) On October 16, she met Miller at her office verifying he 
would rep01i weekly report, where he would reside, and file a 
shelter report for each night verified by the signature of another 
resident. She also tested him for alcohol and drug use with clean 
results, and directed Miller to the Department of Social & Health 
Services after she checked on his eligibility for benefits. CP 33, 
37. 

2) On October 17, she spoke to a DOC victim's liaison and 
verified the liaison was communicating with Ms. Patricelli, had 
helped her break a lease and move, had been told by Ms. Patricelli 
that Miller did not know her location, and was aware she could call 
DOC or law enforcement. On the same day, the CCO called 
Miller's prior King County probation officer and left a message. 
CP 33, 136-140. 

3) On October 23, the CCO had another weekly in-person 
meeting with Miller at which she received verification of food 
stamps, a shelter report fom1 verifying residence with his mother 
and verification of a scheduled October 24 psychological 
evaluation. She again tested him for alcohol and drug use with 
clean results. CP 33-34. 

4) On October 29, she received a phone call from Miller's 
mother stating Miller could continue living with her. CP 34. 

III. ISSUES 

A. Is the Court of Appeals interpretation of the special 
statutory imm1mity for oversight of released offenders 
consistent with the tem1s of the statute and the legislative 
history showing the purpose of the statute? 

B. Can a question regarding the application of a special 
conditional immunity be deferred as a question of fact to a 
jury or must a court decide the application of the immunity 
as a legal matter? 

C. Is there evidence of at least slight care by the Community 
Corrections Officer in the record, thereby satisfying the 
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statutory condition providing immunity for the officer's 
oversight of the released offender? 

IV. ARGUMENT 

The Court of Appeals interpretation of the statutory immunity for 

offender oversight is inconsistent with the legislation behind enactment of 

the local government version of that immunity. Moreover, the Court's 

application of that statutory immunity to the facts of this case is incorrect 

under prior case law applying this special immunity. The Court of 

Appeals decision will have negative policy consequences because broad 

liability for the inherent risks of offender supervision will lead to the 

reduction or outright elimination of local goverrnnent programs. This is 

contrary to the interests of both released offenders, who profit from the 

rehabilitation effort of such programs, 1 and the general public, which 

profits to the extent successful offender oversight programs reduce crime 

and increase public safety. 

A. The Gross Negligence Limitation On Government Liability 
For Released Offender Crimes Is A Special Conditional 
Immunity To Be Applied By The Court 

In Taggart v. State 118 Wn.2d 195, 822 P.2d 243 (1992), this 

Court created potential liability for the State's failure to prevent crimes by 

released offenders who remain under "control" of the State because their 

1 See letters from rehabilitated offenders in Senate Judiciary Committee file 
attached as Appendix B, pp. 16-19. 
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release is subject to monitming of release conditions and possible re

incarceration. After creating this new duty, the Court immediately noted 

that preventing new crimes by released offenders was a task fraught with 

difficulty and the Legislature was the proper forum to determine if 

immunity would be appropriate. Id., at 224. A concurring opinion 

(Justice Guy) also suggested the Legislature should examine immunity for 

this (and certain other) vital governmental functions, emphasizing that 

liability for governmental functions would have the negative consequence 

of decreasing the provision of government programs intended to increase 

public safety. Id., at 234-237. 

The issue of local government liability for cmnes of released 

offenders first reached this Court in Hertog v. City of Seattle, 138 Wn.2d 

265, 979 P.2d 400 (1999). The Court held that local court probation 

officers have the same "take charge" relationship with offenders as the 

CCO's in state cases. This rendered 1mmicipalities potentially liable for 

crimes committed by released offenders whose compliance with 

conditions of release monitored by court probation officers. Id. 

The issue of local government liability under Taggart again 

reached the appellate courts in Benskin v. City of Fife, 2005 Wn. App. 

Lexis 2722 (unpublished decision). In Benskin, a serial drunk driver on 

probation had a multiple vehicle drunk-driving crash shortly before a re-
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scheduled Fife Municipal Court hearing on the report of the court's 

probation officer recommending probation revocation. Id. The Court of 

Appeals reversed a summary judgment dismissing the case, holding that 

the judge and his probation officer had no judicial or quasi-judicial 

immunity for their actions to oversee probationers because the Court of 

Appeals considered their actions "administrative" rather than "judicial." 

Id. 

Following Benskin, the Legislature addressed the policy and 

immunity issues presented to local govermnent resulting from liability for 

released offenders. The Legislature enacted RCW 4.24.760 (Chapter 174 

§ 2, Laws of2007), which states as follows: 

(1) A limited jurisdiction court that provides misdemeanant 
supervision services is not liable for civil damages based on the 
inadequate supervision or monitoring of a misdemeanor defendant or 
probationer unless the inadequate supervision or monitoring constitutes 
gross negligence. 

(2) For the purposes of this section: 
(a) "Limited jurisdiction court" means a district court or a 

municipal court, and anyone acting or operating at the direction of such 
court, including but not limited to its officers, employees, agents, 
contractors, and volunteers. 

(b) "Misdemeanant supervision services" means preconviction or 
postconviction misdemeanor probation or supervision services, or tl1e 
monitoring of a misdemeanor defendant's compliance with a preconviction 
or postconviction order of the court, including but not limited to 
community corrections programs, probation supervision, pretrial 
supervision, or pretrial release services. 

(3) This section does not create any duty and shall not be construed 
to create a duty where none exists. Notl1ing in this section shall be 
construed to affect judicial immunity. 
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The essence of the legislation is the first subsection which provides 

there is no liability for a local court's alleged inadequate oversight of 

released misdemeanants unless "the inadequate supervision or monitoring 

constitutes gross negligence." See RCW 4.24.760(1). The legislation was 

a product of Substitute House Bill 1669, heard by the House Judiciary 

Committee, which was passed unanimously out of committee and then 

passed unanimously (97-0) by the House.2 The Senate Judiciary 

Committee heard SHB 1669, and passed the bill out with 7-1 vote. The 

Senate passed the bill unanimously (47-0), followed by the Governor 

signing the bill without any line item vetoes. 

The legislative history of the bill is important because it provides 

insight into the problem the Legislature sought to address and how the 

provisions of the bill were intended to remedy that problem. The key 

question in this appeal is how to interpret and apply the gross negligence 

limitation on liability for offender oversight. The proper way to answer 

that question is to look at the problem considered by the Legislature and 

2 The legislative history of SHB 1669 consists of the files of the House and 
Senate Judiciary Committees that heard the bills, and the Govemor's Office file when the 
enrolled bill went to the Governor for signature. This legislative history now resides at 
State Archives and can be accessed by contacting Washington State Archives at (360) 
586-1492 or emailing research@sos.wa.gov and requesting committee and Governor's 
Office files for Chapter 174, Laws of 2007, which can be sent electronically. Since these 
files are not published, for ease of the Court's reference in this appeal, House and Senate 
Judiciary Committee file documents cited in this brief are attached as Appendix A 
(House Legislative History) and Appendix B (Senate Legislative History). 
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determine how the Legislature intended the gross negligence limitation 

should be applied. 

The testimony in support of SHB 1699 to the legislative 

committees came from dozens of judges, probation officers, prosecutors, 

law enforcement officers and local government officials asking the 

Legislature to grant a conditional immtmity for oversight of released 

offenders, including probationers in local government courts. See 

Appendix A, pp. 12-15; Appendix B, pp. 3-8 (attendance sheets for 

hearings). There were many written submissions from local government 

and court officials, along with letters from successful probationers asking 

that the programs and staff not be reduced or eliminated due to the high 

liability exposure of the programs. See e.g. Appendix A, pp. 16-17; 

Appendix B, pp. 9-19 (letters from government and court officials, and 

rehabilitated probationers). The thrust of the argument for immunity or 

liability limitation was that Hertog, as the Hertog concurrence predicted, 

was producing expensive claims against local courts, causing elimination, 

reduction, or narrowing of the offender oversight programs (see e.g., 

Appendix A, pp. 16-17; Appendix B, pp. 9-15 (letters from Misdemeanant 

Corrections Association, Clark County Superior Court Judge Harris, Clark 

County Corrections Director, Chelan Cmmty District Court Probation 

Director, and Supervisor ofisland County Probation Services). 
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The original bill had two substantive sections. Section 2 provided 

a special conditional immunity, limiting liability to gross negligence only, 

for all acts related to offender oversight. See Appendix A, pp. 2-3 

( original HB 1669). Section 3 imposed a "clear cogent and convincing" 

evidentiary standard for offender supervision actions (for the cases not 

dismissed based on the special immunity). Id., p. 3. 

The attendance sheets and the House Bill Report ( see Appendix A, 

pp. 7-15; Appendix B, pp. 3-8) indicate the only opposition to HB 1669 

was from plaintiff lawyers. The Bill Report indicates their opposition was 

to the clear, cogent, and convincing evidence standard, and to the 

application of the special immunity to any acts beyond offender 

supervision or to situations in which the supervision program completely 

defaulted on its supervision duties. The Bill Report shows the Committee 

responded by adopting a substitute bill eliminating the evidence burden 

and adding definitions limiting the special immunity only to offender 

supervision. The Committee did not alter the special "gross negligence" 

immunity, because that was not necessary to satisfy the plaintiff lawyers' 

concerns (i.e., evidence of a complete failure to perform court ordered 

offender supervision duties would be gross negligence and would avoid 

dismissal). 
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The significance of this legislative history, and the legislative 

language in the final bill, is two-fold. One, the Legislature did what this 

Court suggested in Taggart and Hertog by examining the policy issues 

related to govermnent liability for offender oversight and deciding where 

the boundary between immunity and liability should be. Two, the 

Legislature chose a standard that could be applied by a trial court to 

eliminate on motion claims where an offender program perfom1ed some 

supervisory actions, but a claimant asserts the court or probation officers 

should have done something more or different. Under the gross 

negligence liability standard, any showing that the oversight program 

acted to implement supervision of an offender according to its procedures 

would be evidence of at least "slight care" sufficient to defeat a "gross" 

negligence claim. See Kelley v. State, 104 Wn. App. 328, 17 P .3d 1189 

(2000); Whitehall v. King County, 140 Wn. App. 761, 167 P.3d 1184 

(2007). Courts can and should decide this liability issue on motion, 

alleviating most of the liability and program elimination concerns for local 

government and courts, while preserving potential liability for egregious 

cases where oversight programs completely fail to engage in supervisory 

or monitoring functions. 

The Court of Appeals did not examine the legislative history of the 

gross negligence liability limitations the Legislature enacted for offender 
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oversight programs. These limitations provide a special conditional 

im1mmity to protect offender oversight programs from overbroad liability 

interfering with the socially useful functions of those programs. The 

Court of Appeals decision under review is a misapplication of the 

Legislature's intended special immunity for such programs. 

Although the legislative history discussed in this Amicus Brief is 

focused on the local government liability limitation, which was enacted 

after the limitation adopted for the State program in this case, it is the 

same liability limitation as the State limitation at issue. This Court's 

interpretation of the State liability limitation will inevitably be applied to 

the same local government liability limitation. Thus, this Court should be 

aware that an adoption of the Court of Appeals decision in this case would 

be contrary to the legislative intent of the same statutory liability 

protection given to local government offender pro grams, and would have a 

severe negative effect on the ability of local courts and governments to 

continue those programs. 

B. The Court Of Appeals Misinterpreted And Misapplied The 
Liability Limitation For Released Offender Oversight 
Programs 

The Court of Appeals failure to examme the purpose and 

legislative history of the liability limitation for offender release programs 

led the court to an improper conclusion about whether the limitation must 
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be applied by the tiial court or the jury. Further, the Court of Appeals did 

not follow established law for detennining how the gross negligence 

limitation should apply to the offender supervision perfonned in this case. 

The legislative history indicates the purpose of the gross 

negligence limitation was to have the courts perform a "gate keeper" 

function to prevent offender program from liability threatening the 

viability of beneficial programs. The concumng opinion in Hertog 

described the problem with broad liability as follows: 

These tragic cases result in what may well approximate 
strict liability for cities, counties, and the State. Even if 
every prescribed supervisory step is followed, if a released 
person hanns someone there may always be a claim for 
ineffective supervision. Such claims will rarely be 
susceptible to summary judgment because of the fact
intensive inquiry the claims requires. 

Hertog, 138 Wn.2d at 293. The Hertog concurrence's description of the 

almost strict liability that results from allowing jurors to decide all 

supervised offender cases suggests that any solution short of absolute 

immunity, would need to be a conditional immunity or similar defense that 

would be decided by the court on motion. 

When interpreting the conditional immunity for local governments 

in RCW 4.24.760, this Court should presltlne the Legislature was aware of 

the case law relevant to the provisions in the new statute. The 

interpretation given to the statute should take into account the existing law 
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which informed the adoption of the new statute. Glass v. Stahl Specialty 

Co., 97 Wn.2d 880,652 P.2d 948 (1982). 

At the time the Legislature considered HB and SHB 1669 and 

enacted the conditional immunity status for local offender programs, the 

law governing the application of the gross negligence defense was Kelley 

v. State, 104 Wn. App. 328, 17 P.3d 1189 (2000), which interpreted an 

earlier statute providing the same conditional immunity to State released 

offender programs. Kelley approved of the trial court deciding on 

summary judgment that evidence of at least "slight care" defeats a claim 

of gross negligence. Kelley, 104 Wn. App. At 333-38. When the 

Legislature enacted RCW 4.24.760, it must be assumed, consistent with 

Kelley, the Legislature intended to have trial judges apply the gross 

negligence standard on motion. 

Based on the testimony at the legislative hearings and the Hertog 

concurrence's description of local governments' problem with liability in 

released offender cases, legislation which placed resolution of the gross 

negligence issue with the jury, rather than the court, would be an 

ineffective solution to the problem. Legislation must be construed to 

effect a remedy to the problem the Legislature is addressing. State v. 

McCullum, 98 Wn.2d 484, 492-93, 656 P.2d 1064 (1983). The only way 

to make RCW 4.24.760 and similar state offender program statutes 
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effective is to interpret them as providing a conditional immunity defense 

to be decided by the court to avoid the strict liability concern recognized 

in the Hertog concurrence. If the issue of gross negligence still goes to the 

jury in most cases, the problem of excessive defense and liability costs 

will continue to bedevil programs that have a high inl1erent risk of 

government liability for offenders' crimes. The special im1mmity statutes 

accomplish nothing if interpreted as the Court of Appeals did here. 

C. The Court of Appeals Wrongly Concluded Evidence Of 
Slight Care Was Lacking 

The Court of Appeals decision also wrongly relies on Nist v. 

Tudor, 67 Wn.2d 322, 407 P .2d 798 (1965), for its conclusion the 

evidence in this case is sufficient to require the jury to decide whether the 

State was grossly negligent. In Nist, the former host-guest statute required 

an injured guest-passenger to produce evidence the host-driver was 

gross! y negligent. The trial court granted summary judgment to the driver 

on the ground that evidence of her careful driving, before she made a left 

turn immediately in front of an oncoming trnck, was evidence of at least 

slight care that negated gross negligence. Id., at 324. The Nist Court 

reversed on the straightforward ground that the specific gross negligence 

alleged was the ,mexplained left turn immediately in front of a fully 

visible oncoming trnck approaching on a straight road on a clear, sunny 
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day. Id., at 331-32. There was no evidence of any care talrnn in the left 

tum itself; gross negligence could not be negated by a showing of care in 

prior driving unrelated to the driving in question. Id. 

In this case, the Court of Appeals found DOC's alleged gross 

negligence was lack of sufficient action to determine offender compliance 

with a no-contact order. Harper v. Dep 't of Corrections, 2 Wn. App 2d. 

80, 92,408 P.3d 735 (2017). The Court concluded there was a question of 

gross negligence for the jury because there was evidence DOC failed to do 

certain things to determine no-contact order compliance. Id., at 93. 

However, the Court ignored several things DOC did to determine 

compliance. 

The CCO called Ms. Patricelli to inquire about compliance and left 

a message asking for a return call. Id., at 83. More important, DOC 

assigned a victim liaison to Ms. Patricelli who helped her break her lease 

and move to another location unknown to ex-boyfriend Miller. Id., at 84 

The CCO contacted the liaison and confirmed Ms. Patricelli had relocated 

to a location unlmown to Miller and !mew she could call DOC if she saw 

Miller. Id. Finally, the CCO met weekly with Miller and required him to 

supply verified information about where he resided each night. Id. 

Therefore, under undisputed facts before the Court of Appeals, there was 
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evidence DOC exercised at least slight care, or more, to determine 

compliance with the no-contact order. 

The evidence of at least slight DOC care concerning the no-contact 

order negates any claim for gross negligence. The possibility that DOC 

could have done something more or different than it did, as the Court of 

Appeals contends, is irrelevant to the gross negligence question because 

the showing of at least slight care means gross negligence cannot be 

established. Gross negligence requires a plaintiff to prove the absence of 

even slight care. Kelley, 104 Wn. App. at 333-38; Whitehall, 140 Wn. 

App. at 767-70. 

V. CONCLUSION 

The Washington Counties Risk Pool and Washington Cities 

Insurance Authority respectfully ask this Court to reverse the decision of 

the Court of Appeals and affirm the trial court's summary judgment. 

RESPECTFULLY SUBMITTED this 27th day of July, 2018. 

FREIMUND JACKSON & TARDIF, PLLC 

., cr;-:~o:::::,""'-<:- _..::_ 
..... -~-v•1,,.......---.. \..--c.i•~\ C . \ ~--·· 

MICHAELE. TARDIF, WSBA NO. 583l 
711 Capitol Way S, Suite 602 
Olympia, WA 98501 
(360) 534-9960 
Attorney for Amici Washington Cities Insurance 
Authority and Washington Counties Risk Pool 
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House Bill 

REPORT OF STAl~DffiG COMMITTEE 

HOUSE OF REl?RESENTATXVES 
Olympia, Wllshington 

NO. 1669 

(dtite ro:iM1'11.1d out ofcomlnfttee) 

PriJ:ne Sponsol': Representative Strow 
Concentlng the d:illtriot and. municipal co1ut's probation aud supervision sell:Vioes. 

As reported by Comn1ittee all. Judfoi,rry (11) 

__ MAJORITY recominend.ati.on: Do pass .. 
✓MAJORITY l'ecommendation: The snbstitl.lte bill be substituted therefor and the substitL1te pill do pass, __ lldAJORITY recommendation.: Do pass as amended. ~ __ . MAJORITY recommendation on consecutively refmed bill: \!.::,) 

__ Check l1ere ifMi:twticy Report requested (see attached). Attacbm,::nt: Jwl1 Co.ti Yuie 

Kirby 

Ross 

Williams 

Appendix A, Page 1 
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H-0461,3 

HOOSE BILL 1669 

State of Washington 60th Legislature 2007 Regular Session 

By Representatives Strow, Ericks, O'Brien, Recine, Kirby, Haler, Eddy, Hinkle and Lantz 

Read first time 01/24/2007, Referred to Committee on Judiciary. 

1 AN AC'r Relating to district a11d municipal court preconviction and 
2 postconviction probE1tion and supeiovision services for persons charged 
3 

4 

with or convicted of misdemeanor crimes; and adding new sections to 
chapter 4.24 RCW. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE s·rATE OF WASHINGTON: 

6 NEW SECTION. Sao, 1. A new section is added to chapter 4.24 RCW 
7 to read as follows: 
8 The legislature finds that the provision ol' preconviction and 
9 postconviction misdemeanor probation and supervision services, and the 

J.0 monitoring of persons charged with or convicted of misdemeanors to 
11 ensure their compliance with preconviction or postconviction orders of 
12 the court, are essential to improving the safety of the public in 
13 general. Furthermore, the legislature finds that decisions concerning 
14 whether criminal offenders are released into the community pretrial or 
J.5 postconviction, including the revocation of probation, rest with the 
16 judiciary. 

17 NEW SECTION, Seo. 2. A new section i • added to chapter 4,24 RCW 
18 to read as follows: 

p, 1 
Appendix A, Page 2 

HB 1669 

'. ~ 
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1 (1) A limited jurisdiction court that provides misdemeanant 
2 supervision services is not liable for civil damages based on the 
3 inadequate supervision or monitoring of a misdemeanor defendant or 
4 probationer unless the inadequate supervision or monitoring constitutes 
5 gross negligence. 
6 (2) For the purposes of this section: 
7 (a) "Limited jurisdiction court" means a district coL1rt or a 
8 municipal court, and anyone acting or operating at the direction of 
9 such court, including but not limited to its officers, employees, 

10 agents, contractors, and volunteers. 
11 (b) "Misdemeanant supervision services" mean,s preconviction or 
12 postconviction misdemeanor probation or: supervision services, or the 
13 monitoring of a misdemeanor defendant's compliance with a preconviotion 
14 or postoonviction order of the court, including but not limited to 
15 community corrections programs, probation supervision, pretrial 
16 

17 
18 

supervision, or pretrial release services. 
(3) This section does not create any 

construed to create a duty where none exists. 
duty and shall not be 
Nothing in this section 

19 shall be construed to affect judicial immunity. 
Passed by the House March 9, 2007. 
Passed by the Senate April 9, 2007. 
Approved by the Governor April 21, 2007. 
Filed 1n Office of Secretary of State April 23, 2007. 
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SD:BS'UT\JTE HO\JSE BILL 1669 

Passed Legislature - 2007 Regular Session 
State of Washington 60th I;egislatu,:r::e 2007 Regula:r:: Session 

on Judiciary By House Committee 
Representatives Strow, 
Hinkle and Lantz} 

Ericks, O'Brien, 
(originally sponsored by 
Rodne, Kirby, Haler, Eddy, 

READ FIRST TIME 02/27/D7. 

1 AN ACT Relating to district and municipal court preccnviction and 
2 postconviction probation and supervision services for persons charged 
3 with or convicted of misdemeanor crimes; and adding new sections to 
4 chapter 4.24 RCW. 

5 BE IT ENACTED BY TllE LEGISLATDRE OF THE STATE OF WASHIJ\!GTON: 

6 NEW SECTION. Seo, l. A new section ie added to chapter 4.24 RCW 
7 to read as follows: 
8 'rhe legislature finds that the provision of preconviction and 
9 postconviction misdemeanor probation and ilUpe,,vision services, and the 

10 monitoring of persons charged with or convicted of misdemeanors to 
11 ensure their compliance with preconviction or postconviction orders of 
12 the court, are essential to improving the safety of the public in 
13 general. Furthermore, the legislature finds that decisions concerning 
14 whether criminal offenders are released into the community pretrial or 
15 postconviction, including the revocation of probation, rest with the 
16 judiciary. 

17 NEW $ECTION ., Seo, 2. A new section is added to chapter 4, 24 RCW 
18 to read as follows: 

p. 1 
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2 

3 

4 

5 

6 
7 

(1) A limited jurisdiction court that provides ml.sdemeanant 
super.vision services is not liable for civil damages based on th,:, 
inadequate supervision or monitoring of a misdemeanor defendant or 
probationer unless the inadequate supervision or monitoring constitutes 
gross negligence. 

(2) For the purposes of this section: 
(a) "Limited jurisdiction court" means a district court or a 

8 municipal court, and anyone acting or operating at the direction of 
9 such court, including but not limited to its officers, employees, 

10 agents, contractors, and volunteers. 
11 (b) "Mi,sdemeanant supervision services" means preconviction or 
12 postconviction misdemeanor probation or supervision services, or the 
13 monitoring of a misdemeanor defendant's compliance with a preconviction 
14 or postconviction order of the court, including but not limited to 
15 community corrections programs, probation supervision, pretrial 
16 supervision, or pretrial release services. 
17 ( 3) This section does not create any duty and shall not be 
18 construed to create a duty where none exists. Nothing in this section 
19 shall be construed to affect judicial immunity. 
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_____________ ...................................... " 

HOUSE BILL REPORT 
HB 1669 .. 

h.s :Repo:rted by House Committee On: 
Judiciary 

. " .. , ...... ,. .. - ........................ , ........... ______ _ 

Titfo: An act relating to distiict and municipal court preco11victio11 iu1d postconviotionprobation and supervision services for persons charged with or convicted of misdemeanor crimes. 

l3riefDescdption: Concernhig the district and mmrioipal court's probation mid supervision 
services .. 

Spbnsors: Representatives Strow, Ericks, O'Brien, Rodne, Kirby, Haler, Eddy, Binl<le and 
Lautz. 

B .. rief History: 
Committee Act1Ylty: 

Judiciary: 2/6/07, 2/23/0'7 [DPS]. 

.Brief Su.=ary of Sr(bstHute J3ill 
• Establishes a gross negligell.co stmdard of liability for a district or mnrrloipal court's 

provision ofmi.sderoeanor prob~tion or supervwion se1"1ices, or roortltoring of a 
misdemeanor defendant's compli~noe with a court order. 

l6====================- "'"====dl 

l:IOUSE COMMlTTEE ON :ronICIARY 

Maj ol'.!iy Report: 'l11e subslittite bill be substittited th<,i;efur flJJ.d the substitute bill do pass. 
Signed by 10 roembers: Represe11tatives Lao:tz, Chair; Goodmm, Vice Chair; Rodne, 
Ranking Minority Member; Warnick, Assjstant Rmtlci.ug Minority Member; Ahem, Kfrby, 
Moel\er, Pedersen, Ross and Williams. 

Staff: Edie Adams (786-7180). 

Background: 

This analysis was prepared by non-partisan legislative stcifffor· the use of legislative members in 
their deliberations. This analysis is not apart oftJte legisfot/on nor does it constitute a 
statement of legislative intent. 

Hottse Bill Report - 1 - HB 1669 
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An offendex oonvioted of a misdemeauo, o, gross misdemeanor off®$e serves bis or her 
con:fittemeut il, a local j ii! and may be subjeci to probation with court-ordered conditions 
after release. Under court rules applicable to courts oflim.itedjm:isdiotion, a cow:t has the 
aufuodty to,establish a misdemeaua:nt probation de,partn1ent, aud. the method ofprovidlng 
probation services must be established by the pres:1.dl:ng judge of the local corni to meet the 
needs of the court. · 

Generally, a person does not have a duty to protect others :from the odminal acts of third 
persons. Wasbington courts have reoogulzed iin exception to this general nile where a special 
relationship exists betwee11 the person aud 1he thlrd pfil'ty. Under this exception, a 
·goverumental entity can be held liable forthsi acts ofa crl:n:rlnal offender it is supervising if 
the govei.umen!al enti!y fails to adequately supervise the offender and that lack of s·upervision 
results in hann to another person. Governmmt liability in tb.is context is based on the 
pre1nise that the government has a "take-charge" relationship with the offmder, mid therefore 
must exercise reasonable care to oonn·ol the known di1ngerous pxopensities of the offender. 

Unde; the doctrine of judicial immun\ty, jtid.ges are provided with absolute imrmmity from 
civil liability for acts perfooued. w!thln their judicial capacity. Ju.dlcial imu,un\tyi:n.ay also 
extend to gove1:!llUental agencies or execmtive bra!1Ch officials wbile performing judicial 
fonotions, Quasi-judicial immuni(y applies to persons perfor.rning·fllilctions that am so 
co;rnpa:rable to those pe1formed by judges tha;t they should $hare the judge's absolute 
immunity whlle carrying out those functions. Iu the ofiender supervision context, court 
deoisio-ns have held that a probation or parole officer's duties i11. $upervisilig an offonder and 
monitoring the offender's compliance with conditJons of i-olease are 110t entitled to 
quasi-judicial immunity, 

In a 2005 unpublished. Comt of Appeals decision, Benskin v. Fife, th(; Comt addressed the 
issn.c of tho liability of.a city probation officer for the acts of an offender on probation ±or a 
DUI offense, The Court held that l'he relationship between the municipal court's 1irobation 
department a:ud the supervised probation& did give l'ise to a "take-charge" relali011ship, 
which imposes a duty on the probation department to protect the public from foreseeable 
behavior associated with the conditions of probation. The Court also found that j11dicia! 
immunity, or qu.asHudicial immunity, did not apply to thv aoli.ons of the proba;/.:io11 
deparlment, even though the jt,dge was the head. of the probation depll11,uent. The Comt 
fatmd that a judge aotl:ng as a probation depmtment hea.d. is acting in an aclministrative 
capacity, not a j11dicial capacity, and. that the probation officer's moni.tori:ng of the pro·bationei· 
is not analogous to a ju.clioial decision to place a defon.dan.t on probation or revoke probation. 

When a su.pedor court judge orders supe!'Vi$lon of a misdemeanor or gmss misdemeanor 
defendant placed on probatioJ1, responsibility for the supervision. falls initially on the 
Department of Corrections (DOC), but a county may elect to assurne rcsponsibilii.y for the 
$Upetvisio11 of tb.ese offenders by con:traot wifa the DOC, The DOC and any county 

Honse '.Bill lJ.epott I'Ul l.669 

Appendix A, Page 8 

:,: 
<,. 



------~--- --~ ·-·--"·--·· , .. . ... ., .. _,,,. _____ _ 

probation department undeI conti:actwifu the DOC ai:e not liable for civil damages res1111i:o.g from an act or omission in cond\laling superior court misdemef\'nant proba:tion activi'lies unless the act or omission constitutes gross negligence, 

Su:rumal'y of Substitute Bill: 

A llinitedjmisdiction court that provides misdemeanant supetvision services is not liable for damages based on me inadequate supervision or moruto1ing of a rnisclemeanor defe11dmt or probationer unless the inadequate supm:vision ormonlto:ting constitntes gross neglige11ce. 

"Llmi.ted jurisdiction court' mero:ts a district comt or a municipal comi, and anyone acting or opera:ting at me db;eotion of such court, including 'bnt not limited to its officers, employees, agents, contractors, and volunteers. 

"Misdemeanant supervision services" me11M pre-co:nviMion or post-conviction misdemeanor J)l'obation or sup(il;"Vision services, or the monitoring ofamisdem.eano!' defendant's complianoe with a pre-conviction or post .. conv:iction order of the court, includiug but not limited to community corrections programs, probation snpervlsion, pretrial supervisi.on, or pretlial release services. 

The act shall not be consti:ued to create a duty or affectjl1diciru in11nUJ1i.ty, 

S11bstit11te Bill Compared to Odglnlll Bill: 

The oxiginal bill provided litrlited immunity for damages arish1g from "any aot or omission in the provision ofprobalion, supervision, or monitoring servioes, 11 whereas lhe substitute bill applies to damag\JS arising from "inadequate supervision 01' monitoring." The original bill provid.ed a c.lear, cogent, and convincing evidence standard ofproofi;,1 actions alleging liability based on inisdemeanor probation or supervision services. In addition, the 01·igiuru bill did not :include the statement mat the act does not affect judicial inmmnity. 

Appropriation: None. 

:Fiscal Note: Not requested. 

Effective Date of Substitute Bill: 'the bill takes effect 90 days aftet adjoui:rune11t of session in which bill is passed. . 

Staff Suruhlary of Pllbli~ Testimony; 

(In s1.1ppo1t) This bill only applies to misdemeanant supervfaion and it provides diatrict and 

House Bin Report 
RB 1669 
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o:mnioipal cowtprobation deparl:!nents 'With fae same gross negligence stand~rd that currently 
applies to the Depllli:tnont of Coi:tecti.ons when they supervise misdemeanants. 

Accountability 1s the cornerstone of tl1e crJmhaljustioe system. Having a probation 
department is one offhe best ways to obtain that accountability and protection for our 
citizens, Undei- oii:r cu1-rent system, 1he more people we put on supervision, the greater our 
liability, We axe always snbjeot ta the charge that we 00,1.ld do more, but it is not possible to 
get 100 percerrt compliance from fuis population of offenders, When an offellder on 
supervision re-offends, we bear llll. Ullfair burden of liability. Cities a:te clmstically changing 
how fuey deal with probation as a result of this liability exposure. They m;e doing less 
mipervision, not more, which may actually i11crease the risk to public safety. 

J?tobation officers are limited in their authority. They do llOt have arrest a11thority. They are 
litni.ted to reporting violations to the coiu-t and gatheri11g ·informatio1, to help fue judge make a 
decision in the case. The primro:y s11pervision caseload fot· cities and c01mties are DUI 
offenders and domestic violence offenders, Am~jority ofptobiitlon.ers are chemically 
dependent ancl many of them lll'e repeatedly it1 and 0,1.t ofjaiL There is a g:reat benefit to 
society when we axe ~l)le to succeed with an ommder. However, because of the nature of the 
people mat we work with, we ?an't always be suooessfo.1. 

(Opposed) We support the goals of effective supervision. However, there al'e importnnt 
issues relating to how we get there and how we hold people responsibl0 fot Novidil1g 
effeoti.w supm-vision. We appreciate the williugness to rnmove the clear, cogent, and 
convincing evideuce standa;ed from the bi.U. 'Chere are two main oonoerus remfrinittg. FJrst, 
tl1e bill extends the imm1111ity to anything done by anybody involvecl in. the s11pervision. This 
is too broacl mtcl could include tlw cldvi:ng of a car to a meet'ing. The second concern is with 
tl1e gross negligence standard. We shouldn't be rrnmu1'ri.z.ing situations where snpeivision is 
not taking place, as in 11w Ben.ikin CfL$e w:b,ere n.otbing was done for seven. months fo, a mp eat 
DUI offonde.·, 

Persons Testifyillg: (fu suppoi:t) Karen Le'liTis, Tulii:nd CNinty District Court Probation; 
James Dooto:r, Brellwrton M11nicipal Courts; and Tammy Follin, Assooiaiion of Washington 
Cities. 

(Opposed) Lru.-ry Shannon, Washington State '.)-ia!Lawye1·s Associal'ioll, 

Persons Signed In 'I'o Testily J311tNot Testlfy)ng: None, 
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BOARD OF DJRE!CTORS 

PRESIDENT 
Nina Cogswe!I 
Pierce County 
Dlstrlot Court Probe\UQn 
(253) 79/J-.76~, 

VIC~ ~l"lll&ID!iN'r 
Lany llw*er 

• l~lckltat county ~roboUon 
(609) 773-3776 

S~CRl!TAA.Y 
7/m Pod/)ori, 
01,r1< ooun\Y Co~eofion• 
(360) 397·1l'l19 

TREASURER 
Und, Efford . 
Skagit Ooun\Y 
Dlatnct Court Probation 
(360) 338--9372 

PAST PRESIDsNT 
Rr.igil'is Mack 
Lynnwood 
Munlolp/,'11 Court ProbaHon 
(425) 670-6670 

MEMBERSHIP 
Jenny H!Ilff'rei.cy fr/o(Jfar 
Kllckltat county Probation 
(509) 7711-371'6_ 

LEGISLATIVE 
Tendm Schwambm-g 
Sel/evr.1e · 
Municipal ProbeUon 
( 426) 452-6956 

l'!DUCAT!ON/TRAJNING 
O.ena/¼81/n 
Puyallup 
Municipal CouI, ProbaUon 
(21:Kl) 770·3347 

Ed Tirado 
$110J•101nleih C(')l!r1ty 
Dl•lrlol court ProbatI011 
(426) 774-6816 

NOMINATION$ 
Riokl3amar 
Grant ooun!y 
Di.shiol Court ProOatlon 
($09) 754"2011 

1 

Since 1992, the mate Supreme Coutt has dec:\ded a series of cases holding slate and local govet.'Jl1U<mt9 liable to v!otlrus oh\ew crimes OOID!ll/-lted by offe11ders on probation or pa:role. The Misd<11Ueauant Corrections' Assooiaiio1, (MCA) !tll.d·othei·s have tried umuccessfully to :11ass legislation that l)rotects Misdemeanant Probation ·aud cur cities and counties from these lawsuits. We have requested the Legislature impose a "gross 11eg'liget.l0e" standard for probation officers at the misdemeanant level. Probation Departments !lild Courts around the state have grave c,onc1a1·ns about pote11tial liability and ihe continued life ofM:lsdemeana:rrt Probation, · 

M:lsdeme8llaut Probation plays a critically importmrl role in our o:d.:tnilllll justice system, "S·i!pe,;;visioll arid monitoring by a probatio11 officer is probably the'best way for a court of limJ:tedjurlsdictiou to e.nsure that a defend.antis complying wlthits ordars and . conditions, Bu.t Courts are forego!.t,g probation services in order to reduce ll!lbilityrisk for cities and cou11ties- <:>ven tho::igb for.ego:iJ.1.gprobati.on, sei:vice5 might it:i. fac!, iJ;loreuse aoi11al lisle ofne,w crlm.e1,"1 

Tb.e Supreme Cowt ofWa.shingto11ado:vted.AR1J 11 in 200J.. Xt defines misdem0anant probation services and provides requitements <1,nd standards for two levels of servJce; (J.) fall se.rvice or core probation services and (2) clerk based mo:oitorl:ng, 

ARLJ 11,fo the ctil:rcination ofiwo significant events: (1) an attempt to revise RCW l 0.64 whloJ, authorizes the levy of foes on offrlnde:rn who ru:e provided :misdemeanant probation services and (2) the Supreme Court opJniOD. He11og v. Clt:,: of Seattle :filed i:u 1999, · 

RCW 10,64 was originaUy intended to provide a partial funding mechanism for · professional probation d,epartme.uts involvi:ug dogl.'eed PJ'obatlon of.6.c<:1t's. A:u attempt was ntade to revise RCW 10.64 by maldng laugu.age more clear in 1illowlng the assessment of foes to only those offettde!'S who were referred to actual probation departments with quall:fied stR±f and who provided f-tl:U services to the comts. This was met witb.. considerable opposition by cities. The legislatute, in an attempt to mediate, inst.l\u.ted an oversight committee, The Misdemeanant Con-eotions' Association (MCA), judges, ci!fos and counties, md co11d administrators eventually fomrnlated a dooume11t that described the two ki:uds of probation services, 
' ' 

1WASHIN(JTON'$ IMPAIRED DRIVING LAW:COMPLEXJTIES AND CHALLENGES~ Report fOrthe Washl11sloh Traffic Safely commission H R!ohard D. Van Wag1:men, Or.tab er 2006 
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Htrtog v, City ofSeaffie sig1l1flca11Hy extended tho lfobility of cities and counties regarding Sl!pen~sion of admlna1 defendants iD. a misdemeanan:t probation or pre,tda1 telease program, When -Urn legislature failed to address the issue of liability, fue Supi·ooie Comt moved to ad.opt the prmous definitions g(merated from the '.RCW l 0.64 oversight coimn:ittee, culminating in AR.LJ! 1 w'hioh imposes the ocly statewlds stru1deu·ds on misden1eanant probation departments, 
-

Liability protection for misden1ei,:t1ani probation currently exists in two srluations only: 
a) RCW 9.95.204.,, "The State of Washington, the department of corrections and its employees, co1ll!nunity 001Tections ofilcers, any county under contract with the depl'\!'t!nent of correotions purm1ant to tbis section and i:ts employees, probation 0£6.oers, im.d volurlteers who assist co:rmnttllity cotteotions officers and probation office.l's in the superi01• cou.rt l:Uisdemeannnt p1•obatio:u )?rogram are not Hable for civil damages resulting fi'om a11y act or onllssion in the rendering of su,;H11'ior oour,misderueanru:tt probation acfrvlties UJJless the act 01· omission coruititutes gross negUgence." 
b) Interstate Compact for the Supervision of Adult Offenders - B:B 1402 .. , "The State of Washl:ngta:u, the depa1·tment of co1•rections and its employees, iind 2ey dty or couniy and Jts employees fll'e not liable for cMl dama.gcs resulting from aey act or omission n11tho1•ized or req_nil:ed l!llder this section µmess the act 01· omission consti_tutes gross negligence.'' 

The Misde(lleanant Correction,,'. Association (MCA) Ii,preseuts sixty-nine (69) district and mu.u:\ci;pal probation departments thl'Oughout tbe state . .A11 a:!'e under local control The majority of depru:tmei,t.s ru:e under the authority of judges imd provide foll servke pmbation. We contin1ie to believe that the benefits to :ptiblio safety from Che cru:eful operation of tht.se programs ru:e of great impol'tance to our co=.unities. While s!.g:ulf\cantly reducing fue amount oflooaljail time, :most offenders supervised :m. fue communitypay probatfonfees, complete coiui presclibed treatment and other req1dremenl:s, and remain produotl.n m. tbelr various comn1unities, ' 
' 

Probati,onprogi·ams deserve ow: mipport. The CUrt(;)At lfobility 11sks ilnposed on. these pro gran,s by the State S,ipreme Court'i, declslons are unacceptable and hav() real impacts statewide in erod±ng tb.e abil-xty to ensure defondants-a:re on pmbation. This situation is not going a.way, and it is not getting better. The-,:e ru:e two prnposed bill.a; BB 1669 whlch would extend to loGal misdexueao.or probation departments a degree ofliab'ilitypi:otection -a gross negligence standard and Senate Bill 5548 wliiohp.roposes m·eai.'i:o.g the probation servi.oes task fo,·oe to review iho need to provide statewide standards for adult and juvenile probation ofti.oers supervising adult and juvooile misdemeru1ants. Together these two bills could be an inlporta:nt effort to both ensure the o,ontinued operation of probation programs anil enhance consistency In operations statewide. · 
Tb.e l\1isdemeana11t Conections' Association (MCA) strongly supports passage off-IB l 669 that irnJJi·oves liaoilityproteoiion fo:i:miadetUeauorproba:tion deprn:tment employees ru:td vohmteers supervising misdemeanant offenders. 

Monciay, Pebrua,y 06, 2007 
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REPORT OF STANDING COMMJTIEB 

Substitute House Blll NO. 1669 

Conceniing the district and mullicipal court's pmbalion and s\lpewiaio11 services. 

(reported by Committee 011 Judiciary) , ( 8) 
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MlNORlTY REPORT OF STANDING COMMl'.TTEB 

--c'1/3-C>,/.oao z 
Sllbstitute House Bill NO. 1669 

Conceming the dist,:ict and municipal court's pl:obation and supervision services. 

(reported by Conm1ittee on Judiciary) ; ( 8) 
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SUPE:RIOR COURT OF 
THE STAYE OF WASHlNGYQN FOR CL.ARK COUN,Y 

O~PAR1'MSNT NO, 5 

ROBE:RT L HAR.R\S 
JlJOGS: 

March 27, 2007 

Ro bort L. Hanis 
Presiding Judge, Sctpedor Cou1t 
PO Box 5000. 
Vanoo11ver, WA 98666-5000 

Senator Ad;un Kline 
c/o Senate Judiciary Co=ittee 
455 J,A. Cberbergbuilding, 
PO Box 404666 
Olympia, WA 98504-0466 

po aox 00-00 
VANCOUVER, WA 986S£H5000 

Telephone: (360) 786-7455; Fax: (360) 786-7299; E-mail: Kline.Adarn@!e~.wa.gQy 

Dem· Senator K!lne: 

I am writing to ask for you,· support on passage of SHB 1669. 

·'"'"""'"'·-·---~ 

TEL.E'.PHONµ! ,~eo; :i:!.97•20 l 7 
FAX (360) 097-6078 
1·00 (360) 1397-6 l 72 

A key part of eJJhanclng and maintaining Clark Counly's quality oflife depends on the pre-conviction and post-
conviction probation and supervisio11 services for persons charged witl1 or convicted of misdemeanor crimes bi ·, ; 
om· district ,md mmticlpal courts. The series of recent a.ppe!lete decisions which has made the business of 
pwhation end supervision arisklet· proposition for courts cflimltedj111isdiction and local govemm.onts is of 
ulmost co1t0et11 to me. Passage of SB:S 1669 will pl'Ovlde the mnch needed, overdo and reasonable relief from foe 
extraordinary risk that is needed. 

DlJring foe last sewral ye.rs when no legislative relief was at hand, Ciru·k County Co1Teotions in concert with ow· 
entire law and Justice community has underl:ak011 a se1ies of critical reviews of our probation supervision activities 
with lho idea of eliminating \tiiacceptable rlsk. Out of l:hat effort: Policies and procedures have been and are 
continuing to be ln1proved; Additional risk h1surance has been procured; The practice of field contacts was 
discontinued; Probation officers regularly suspend probation on every warrant ord<ired 1:o end ·[he ''duty" to 
supervise during "absconded" status; and, A process of attaining an agency accredl-tirtion thwugh the Amei-ican 
Cortec1fonal Association is well underweiy. 

All of these changes were necessary for conthming to operate a probation and supervision age1tcy in Clark 
Coun1y, A probation and supervision agency's primary foo\1s shonld be put to those things tllat the evidence says 
wad, to promote positive change in offender beha.vior- not the fear o.ssociated with tmt liability. Passage of SHB 
1669 will restore the ptopm· balance for Clark County Corrections once again. 

Thru1ks you for conside11ng my views. 

' 

11 --fl1 I ,, 
VI._ ((!'{ ~_,_,. 

Robert L; Hanis 
Presidlng Judge, Su:110rior Cowt 
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December 4, 2006 

Senntor Adam Kline 
POBox40437 
OlymJ1ia, Wa "98504-0437 

Re: Lfabilityin.1:he snpervision ofll:l:isdemeanor offenders . ' ' 

Dea:r Sen!tto1· Rline: 
' ' 

/RECEDVED 
I DEC - ll 2006 

l BoLLoVU_E; PFIOl'l-'\TloN 

Jn recent years Misdemea)lari.t Probation in Waslili:J.gton State hM been rocked with tbe backlash of several cases which have established liability for-local governments 1·esulting in large :fuiancial awards for negligence in probation sb.p')lvision. The Washington Supreme Co11rt has establlshed that probation a11d pretrial. relea.se officers, togel:1-i!lr witl1 tbcit e,mploying agende~, have a clntito protect otb.ers from roasornibly foreseeable dmlger resulting from the dat1g1Jrons propausities of offoud.ers und.er tb.eir s~perv:isio11, 
In Clark County we responded by fonuiug a Task :Poree to consider op!ions for reducing liability, the resu1t cifwhioh was 7 optibns !1ll1ging from maintaining the sta11.1s cpJ.O to tb.e ·extreme of efu;uinating all types of probation supervision and monitoring functions. The· Board of Coiinty Coxnmissioners did not eled to take 1he most eitteme couxse, which would have resulted :i:n siguifioa;nt losses it1 co=un\ty safely and offender aocountability, 

Tu ~rcler to limit our lia.bi.iity_po{ential we have or al'e establishin.g the following: 

, faoreased lnsur,auoe coverage at a high cost to the county. 

0 ·~· 

• The Judioimy approved. a process to suspend probation· snpervlsion and mo:nitocing fouctions whlfo an offendeds rn "~bsoond" status, fh~ goal ofwbioh is to suspend any "special. relationship" until the offender is rem·J'ested Md placed 

LJ) 

baclc on fill active supe1vi.sion. , . • We are pursuing accreditation tluough the American Corre~tional. Association with ~ goal of establisbi:tig standards in misdemeruiant probation supei"Vision a11d. monitoriJ:lg. · 
' . While we believe these m:e responsible str,ps to take,.we know that without a legislative Gross Negligence standard, that the first substantial ola:im agilil.st Clark CoUllty oould spell the most tlXtreme option oonsicler.ed. by our '.ask force, the e'Jitnination of all types of probation. &,rp;,rvision :ind inonitorlng fUbotiot)B. 
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Hertog v. City of Seattle sigili:fioautiy extended the liability of oil:ies and oonnties 
regarding supervision of crin:tinal defendants fo a misdemeanant probation oi: pre•tl'ial 
release program "\v.hm 1he 1eglsl~tu!'e failed. to address the issue of liability, the Snpteme 
Co,lrtmoved to ad.opt theprwious defin!lions generatedfl:om theRCW 10.64 oversight 
com.111.iltee, cul.niliiating l.n. ARLT! 1 which imposes the only statewide standimls on 
misdemeanant probation depa~i:tnents. 

Liability protection for misdemeanant p1:obation cun:ently exists in two situations only; 

a) RCW 9.95.204 ... " The State ofWasb.io.gtou, the department of corrections and. 
its employees, co=1111ity corrections offi.cern, and any col!Ilty under contract 
with the department of corrections pu.rsuant to thls section mid its emJ?loyees, 
probation officers, and vohmteers who assist community 001rections officers and 
prolrn.tio:n officers lD. the mperi.or court :tnisclemenn.,mt p1·obation program 
ai:e not Hable for civil damages resulting from any aot or omission i.n the 
.rendering of superlor cotll't misdemeanant probation activities u:uless the ao-t or 
omission constitutes g,:oss negligence."· 

b) Interstate Compact for 1he Supervision of Adult Offende1·s -·BB 1402 ... "Tl:i.e 
State ofWashln.gton, the d.epartrnent of corrections and its employee,s, ~nd 
m1,Y city 01· co1mty !111rl. its employees are not liable for civil damages 
xesulting from any Mt OT omilslon mttho:dzod or required uud0x· tlris sect1on 
mu~ss the a.ct or omfos.ion co:ustlta.tes gross 1tegligeJ.1ce.'' 

The Misdemeannnt Corr.ectfo.us' AssooJ.ation (MCA) repres,:,nts sixty,n.ine (69) district 
ao.d municipm probalion departments throughout the state. All ~re under local control. 
The majority of depmtrn.auts are under the authority of jndges and. provlde full service 
probatio11, Al.though Municipal ~nd District Court probation is not fequired by law, we 
coJ1tinm, to bell.eve. that tb.e benefits to public safety from'the care.fol operation of these 
programs are of grnat lmportafice to 01Jt col1lmlmities, While signi:fic,mtly rechtci[\g the 
amount oflocaljail time, most offenders supervised in tho ooromu.nitypayprobf1tion 
fees, camplcte court presctl.bed ttea!tt).eut and othex requirements, and remain productive 
in tb.eir vadous communities, 

'Probation programs deserve our m:ipport. The 01.1tteut liability risks imposed on these 
programs by the State Supreme Couit's decisions are 11nacc0ptable and have reru impacts 
statewide in erodlng the abillty to ensure defend anti are an probation. This situation is 
not going away, a11d it is not getling bet;ter, There are two proposed bllls; SHB 1669 
which would extend to local m.is_demeanor probation departments a:. degree ofliability 
-protection ancl SenateBill 5548 wh:ch propo~es Ql:eating the )irobaqon setvlces task 
force to review the nee,:1. to provide statewide stanclaeds fot adult and juvenile probation 
officers supervising adult at1.d.juvenile mlsd.emeanants and. Togefuer these two bills 
cquld be an important effort to bath eoom·e th~ coutin11ecl operation. of probation 
pxograms a11d e1Jl1auce conslstenoy in operations statewide; 

Tb.o.Misclem.ewant Correotions' Association (MCA) sti:ougly supports passage ofSHB 
1669 thatl:tll)ltows liability protection forlllisdemean.or probation department employees 
and vohlnteers sMervisino: misdemea.11a.nt o'fl'et1dern. 
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· We req~est th~t you cotJsidi,r s11ppo,ting· kgis1atio; that would impose a "gi:oss negligence" stm1dmd on probation officers mther fua:n the.simple 11eglige11cethat11ow exists.. · 

Pcemfully, . 

. ~Jr/at( 
:Director, Clark Cout1,ty Corrections 

Cc; Tammy Felfui, Association of Washington Cities 
Tandra Sohwamberg, Misdemeanant Conections Association 
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Probation Liabilify Pag;e 1 of l 

Schwamberg, Tandra 

From: Debble YoQaka [Debble .. Yonaka@CO.CHELAN.WA.USJ 

Sent: Monday, December 11, 2006 i :"17 PM 

To, Kllne1 Sen. Adam; lan1z.patrlola@leg .. wa.gov 

Co: S~hwamberg, Tandra 

Subject: Probation Llablllty 

Attaohmsnts: ADAPTIN_G TO LIABILITY CONCERNS AT.doc 

AWC has su99es·htd 1·ho·r we provide you wii·h details of ahy specific changes or 
i:nodificqtions made in•s,intenclng o_r supervision o,s a result of recent' lawsuits o.r the 
-potential for liability. As stated i_n the a·ttachinent, our .. cw'ren~ policies can be found on 
the Chelan County website liste_d below. 

Please.feel free to contact ine if you have cid<!ltional questions. <<ADAPTING TO llABILITY 
CONCERNSAT.doo» .. .. 

Deborah M. Yonaka, DJt,e:c+or 
Chelan County bist1'ict Court Probation 

. 415 Washingi•on, Suite 210 
Wenatchee, WA 98801 
debbie.yonaka@co.chelan,wa.us 
www.co.chefan.wa.us 
(509) 667-6239 FAX 667-6662 

3/23/2007 
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11DJ:-PT!NG TO L!AB!LITY CONCERNS AT 
CHELAN COUNTY DISTR!CT COURT 

Overthe past severai'yea,s, the probation staff and the District.Court judges have met 
numerous times to discuss ways In which we might reduce llablllty.as Wfi supervise 
offenders In the communlty, These discussions have occurred due to tbe 'fears rais.ed 
by recent Supreme Court decisions (tnost notably Hertog), Local government, while 
;3ddressing concerns r.ils~d by the Washington Rl~k Poof, has decJded maintaining 
probation services is in the best lntereati. of public safety,· However, we've never been 
sued and are making diligent efforts to make sure we never do. · · 

As a result of the Hertog decision, and the later ARLJ i 1, Chelan County Pi.strict Cowt 
has establish ad .Policies and procedures for operating the probation department The · 

. followlng changes are reflective of the llablllty concerns. While ram In no way 
suggesting these changes are not good onss, they nonetheless have create(:! sign_lfica11t 
worl, load qn the part of probation officers and court staff, a[so invo[ve considerably 
more court hearings and Joes of revenue, 

;; ·. Transfo!' of Prqbatlon Supervision: Prior to Hertog, lt.)Na!J. common practice 
statewide to transfor cas()s to other JurisdiclioHs for courtesy supervision, For example, 
if a Gl1elan County probatiOner resided In Olympia, we would transfer his supervision to 
Olympia, Now, each department has enough liability concerns i.nvolving !heir own 
cases, let alone taking on somebody else's. Consequently, courtesy supervision no 
longer exists in the s.tate ofWe1shlngton for cour:ts of limited jurisdiction . 

.ful.dy Termiriaf!on of Probation: By policy, .fhe judges will granfa request for ear·ly · 
. termination from probation ohce all sentencing requirements are completed. Once · 
. approved, the offender is no longer supervised·or monitored in the community and 
probation fee revenue· is no longer generated. · · 

Our current policies can be found on· the Cheb1i County website, under District Court 
Probation. For any addi!lonai informatron, please contact the Proliatlori Director,· 
o·eborah Yonaka, · · 
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Dear Sen,itor Kline: 

KAREN LEWIS 
1046 SHAWN AVENUE 

OAK HARBOR WA 98277 
360~678-3296 

cohortsl@whtdbey.n.et 

I have worked In tJ1e Island Collncy DlstrlcJ; Court: Probation ofl1ce for over twenty years. I started as a part-time probation offlOf!,r, I have interview~ well over three tnour,iand dsf-andants as part of my jqb, X betleve that I have boon a11 effeothre probation officer. ! base this believe on the number of kittef:'l and f:!umk you ca1'ds l have. l"ec~hroo ovar the years from peopl<a who have 1·emal11ed In recovery, 
I am also a mothe!' who lost her son to a OU!,. fie was drlvlnfJ, :t r.lrlve by the DQ h.ot Drlnk and Drive sign on a dililY 1,-asls, My son was .dtqnk, _ ·mere was nothing I could do to help him, My 111!.sslon now ls to help others who .ire alcoholic, 

Mhtdemeanant probl'!tk,m J;, unique to Washington St!lte. There is 110 ol:her state that opernres as this state does wH~ regard to 111lsdemeana11fpffenses, :rt ls a program thetworks, Ofcaurse there are problems and risks. Probkims and.rJsks exililt ln every :fuc:et of life. 
· Supenrlsion and monitoring .of the DV and DU! cases ts the b~I: way .far a court to ensuns tha'I: the offender ls comp Tying with the court ordered m11dil:ions. At tl1ls !:line, In Washington state, there are appro::dmal;Gly so,ooo defendants belng IW?nitcwed. Probation ls an alternative that works, • 

l.f Probation goes away du,;i to liabillty issues, actmd risk of new ci·imes might well increase. T11e threat of offices doslng I.every t?al, 'rhls office is. undi:ll' that threat and offices In Centralia .and Union Gap ,have closed, I am asking that you $tlldy and s!Jpport House Blll !l.6$9. It ill a .simple bl!! that would change the language and give the men a,nd women working_ 111 this field soi1111rpro1;¢ctiqn, · 

Respec,ly, 

··-Karen Lewis,-M.s., C, C. J. s 
Supervlsor 
rsiancl County District 
Municipal court Probation Services 
. '• 

Appencllx B, Page 15 



_ ........ _.,._.,. ......... , ...... . 

) 

t 
I 
I 
I 
I 

I 



~-·------... ········- " . "··--.. ,,, .... •······, .. ---~·· ... ,-.,,._. 

Appendix B. Page 17 



--------···-·· ........ ..,., .......... ,,_ ... ,., ___ _ 

· , .Senator Adam Kline 
37th, District Seattle 
223 John A. Cherberg Bulldlng 
PO Elox4D437 
Olympla, WA 98504-0437 

Dear Senator Kline: 

March 25, 2007 

,. ' ' ' ' '' '1 

X'm writing this letter In support of the Island County Probation Services located 
In Oak Harbor, Washington. It has been brought to my attention that 
constcteratlon has,been made in regards to closing these selV!ces. Fortmrntefy, I 
have been associated with the Probation Services located in Oak Harbor for 
many years. l want you to realize that I say fortunately now; but for many 
years1 unfottunately would have been my chosen word. Well unfortunately 
along With many more words that I am now too polite to mention. 

Although r had previously dealt with Karen Lewis In regards to Deferred 
Prosecution, my most recent "dose" encounter has been with Glenda Ward, 
Probation Officer 1. Ms. Ward, and actually the whole office, has been my 
salvatJon. They have all be.en there for me at one time or anothe1· and llstenect 
to what I had to say 01: had me throV'm in jail; whichever choice was appropriate 
at the moment. 

Ms, Ward had me arrested when I arrived In court after bn;aklng my probation. 
I was ln complete shock and quite angIy although I certainly deserved the 
trecrtment I received, While In jail, J: tried to phone Ms. Ward on more than one 
occasion just to let her know what I was thinking, but she (or!) was lucky and 
her phone does not accept coflect calls from Island County Jal!, I was In jail for 
16 days, during which time Ms. Ward was finagling methods for my placement in 
a treatment facility. That was a huge turning point in my lifa. 

I completed treatment and have stayed sober for three years. Afterwards, l still 
had huge fines in regards to past misdeeds. J. spoke to Ms. Ward quite honestly 
about these fines and how worried l was about paying them. Although not 
many people have managed to pay off their fines through community service, 
once again Ms. Ward gave me the benefit of the doubt. r completed 186 hours 
of community service with the Island County Parks Department. ! was quite 
proud of myself and they actually offered me a job at the completion of my 
service. 

Now, X have also completed a business degree I started in 1984. While in 
school, I studied business law and ag<lih1 the ladies In the probation office aided 
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me as needed in a compiling a l'eport required for class. I received an A:1- In that class and many other dasses since then. 

Both my husband and ! visit the probation office whenever we can because ·we IG1ow what we will find there; three probation officers who are tough as nails, biJ\: are willing to work with those that are willing to work at their Irves. 
r have never been as happy or self satlsl'Jed as I am today1 and r can honestly say that if it 11acl not been for Glenda W~rd, Karen Lewis, and Margaret Tumei\ J. never would have made it. I would probably be dead by now If not for the toughness and klndness that was afforded me et the worst time In my life. 
Thank you for llstenlng and l hope you1I consider wlsefy when you are 11ddresslng closure of the probation services ln Oak Harbor. There are many more men and women like me, who were given that push, shove, and then acceptance turning our lives around. 

aQ(ULl~ ~ a,aA :'leimlne L ~yer J · 
1736 Stephen Street 
Oak Harbor, WA 98277 
(360) 678-8366 
neendyer@peoplepc.com 
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FREIMUND JACKSON & TARDIF P.L.L.C

July 27, 2018 - 3:21 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number:   95511-5
Appellate Court Case Title: Cathy Harper, et al., v. State of Washington, et al.
Superior Court Case Number: 14-2-32600-9

The following documents have been uploaded:

955115_Briefs_20180727151755SC759836_7042.pdf 
    This File Contains: 
     Briefs - Amicus Curiae 
     The Original File Name was AmicusCuriaeBriefOf_WCIA_WCRP.pdf

A copy of the uploaded files will be sent to:

TorSeaEF@atg.wa.gov
christopher.carney@cgilaw.com
courtneyg@fjtlaw.com
kaylynnw@atg.wa.gov
kenan.isitt@cgilaw.com
miket@fjtlaw.com
pault@atg.wa.gov
sean.gillespie@cgilaw.com

Comments:

Sender Name: Courtney Grubb - Email: CourtneyG@fjtlaw.com 
    Filing on Behalf of: Michael E. Tardif - Email: miket@fjtlaw.com (Alternate Email: )

Address: 
711 Capitol Way South, Suite 602 
Olympia, WA, 98501 
Phone: (360) 534-9960

Note: The Filing Id is 20180727151755SC759836




